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INTRODUCTION

1. On April 23, 2009, at the conclusion of a three-day hearing, this Couﬁ issued an oral
ruling on its Order to Show Cause why terminating sanctions should not be entered and Plaintiffs’
claims dismissed with prejudice based upon fraud on the Court and on Defendants (“April 23 Order™).
The Court further stated that it would make a written ruling that would include all of the citations to
relevant evidence. These Findings of Fact and Conclusions of Law (“Findings and Conclusions™)
follow and supplement the Court’s April 23 Order. This written ruling controls over the oral ruling in
the event of any variance between them.

2. The purpose of the Order to Show Cause was to determine whether a fraud upon the
Court and/or upon the Defendants had occurred or was occurring. The Court tock evidence and heard
testimony concerning the origin of the fraud, its length and the participants, The goal of this Court was
to decide if a fraud exists, the extent of the fraud and its effect upon the parties. Of particular concern to
this Court was whether a fraud had prejudiced: (1) the ability of this Court to ensure due process for all
Parties, (2) the ability of the Parties to conduct reasonable discovery unfettered by threats of violence or
fraud; and (3) the reliability of alleged documentary evidence originating from Nicaragua. This Court
also held the OSC to determine whether some or all of the Mejia and/or Rivera claims could be
separated from the fraud and therefore salvaged sufficiently to proceed to trial on the merits.

3. In its April 23 Order, this Court concluded that there is clear and convincing evidence
that Plaintiffs and their U.S, counsel, Juan J. Dominguez, and their Nicaraguan counsel, Antonio
Hernandez Ordefiana (““Hernandez Ordefiana"), have committed fraud on this Court and on the
Defendants. It therefore ordered terminating sanctions and dismissed Plaintiffs’ claims with prejudice in
their entirety. Plaintiffs claim that they have become sterile due to exposure 1o the pesticide DBCP
while working on Dole-affiliated banana farms in Nicaragua from 1970 to 1980, However, contrary to
their sworn testimony, most of the Plaintiffs never worked on Dole-affiliated banana farms and none
were involved in the DBCP application process. {Section II(I'), infra.} These Plaintiffs, and their
counsel, were part of a broader conspiracy that permeates all DBCP litigation arising from Nicaragua.
The Court was presented with detailed, undisputed testimony, which it finds credible, that Mr.
Dominguez and the Mejia and Rivera Plaintiffs’ Nicaraguan counsel, including Mr. Hernandez
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Ordefiana and Mr. Barnard Zavala, a Nicaraguan attorney working for the Chinandega office of the law
firm Provost Umphrey, conspired and colluded with (1) other DBCP plaintiffs’ lawyers, inchading Mark
Sparks and possibly other US lawyers from the offices of Provost Umphrey, Robert Roberts, and Walter
Gutierrez, a nonlawyer from the Nicaraguan law firm of Ojeda Gutierrez & Bspinoza, (2) Nicaraguan
laboratortes, and (3) corrupt Nicaraguan judges in positions to influence the outcome of DBCP cases.
The purpose of this conspiracy was to manufacture evidence and improperly influence the outcome of
DBCP cases pending in Nicaragua and the United States to obtain millions of dollars in judgments that
would then be enforced in the U.S, and possibly elsewhere. {Section II(C) infra.)

4, At least four law firms-——Provost Umphrey, The Oficinas Legales Para Los Bananeros,
which are Mr. Dominguez’s Nicaraguan offices operated by Mr. Hernandez Ordefiana (“Dominguez
Law Office”); Ojeda Gutierrez & Espinoza; and The Law Offices of Carlos Gomez—have employed a
network of recruiting “captains” to gather willing men to serve as plaintiffs in DBCP litigation,
regardless of whether they ever worked on banana farms, These men were coached to lie about their
non-existent experiences on the farms, They were given manuals containing key farm facts, taken on
“field trips” to former banana farms to familiarize themselves with the layouts, and provided fake
documents to use as evidence of employment. Each of the Plaintiffs in Mejia, Rivera and Tellez isa
product of this fraudulent scheme. (Section II{D) infra.)

5. In many cases, the law firms faked plaintiffs’ sterility. As an initial matter, new recruits
were simply told to lie about their number of children and not mention any children conceived or born
after their supposed employment at the banana farms. The law firms ultimately entered into financial
arrangements with at least four Nicaraguan laboratories—Medex Laboratory, Espaiia Hospital, Galo
Laboratory, and Bayardo Barrios Clinic—to fake the results of the sterility tests. (Section II(C) infra.)

6. As an example of the extent of the corruption that pervades DBCP litigation in |
Nicaragua, Mr. Dominguez, Mr. Hernandez Ordefana , and Mr. Zavala on behalf of Provost Umphrey
attended at least one meeting at which a Nicaraguan judge, other Nicaraguan and United States lawyers ,
“captains” who worked for those attorneys in recruiting pretend plaintiffs for the DBCP cases, and
representatives of laboratories that performed sterility tests on DBCP plaintiffs conspired to manufacture
evidence and thereby “fix” cases in Nicaraguan courts. The meeting took place in approximately March
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2003, at the Home of Ramon Altamira in the Montserrat neighborhood of Chinandega, Nicaragua. The
meeting was presided over by Nicaraguan Judge Socorro Torufio, who was the trial judge in at least two
DBCP trials in Nicaragua that resulted in judgments totaling in the hundreds of millions of doliars
against some of the same defendants that are currently before this Court in Mejia and Rivera. An
enforcement action concerning one of those fraudulently obtained judgments is currently pending before
the Honorable Paul C. Huck in the United States District Court for the Southern District of Florida, The
meeting with Judge Torufio was also attended by U.S. lawyers representing plaintiffs in that
enforcement action, 'including Benton Musslewhite and Mark Sparks from the law firm of Provost
Umphrey.! (Section H(C) infra.)

7. All of the evidence on which this Court has made findings of fact has been corroborated
by at least two, and usually more, sources, All identities of attorneys and/or other participants in the
fraud are supported by at least two sources identifying the person by name or circumstantial
corroborating evidence plus at least one clear and confirmed accurate detailed description of the
individual. The Court understands and respects the need for these individuals to defend themselves in
an adversary proceeding, but this OSC and this Court are not the appropriate forum for such adversary
proceeding, with the exception of Mr. Dominguez, who personally appeared before this Court on
numerous occasions to further his fraudulent goals. Prior to referring by name to individuals that this
Court has found participated in the fraud, this Court balanced its concerns for the potential damage to
reputations, witness safety, this Court's inability in this proceeding to allow these individuals the
opportunity to rebut these findings, and the need to set forth in one location all facts which have given
rise to these findings of fraud. Each person referred to in this Order was seen actively participating in
the fraud based on personal observation by a witness testifying under oath. Therefore, the evidence

against these individuals is not based on unsupported third party statements or representations.

3.
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8. Because of the pervasive nature of the fraud that permeates the DBCP cases from
Nicaragua, the Court questions the authenticity and reliability of any documentary evidence presented
by plaintiffs that comes out of Nicaragua, and it has serious doubts about the bona fides of any plaintiff

claiming to have been injured as a result of exposure to DBCP while employed on a Nicaraguan banana

‘plantation associated with Dole, Sadly, this means that if there are people who have been injured in

Nicaragua due to DBCP exposure, it is extremely difficult if not impossible for them credibly to litigate
their claims. (Section II(E) infra.)

9. There is also pervasive evidence that Mr. Dominguez and Mr. Hernandez Ordefiana, their
agents, and others participating in the DBCP litigation fraud are using intimidation and fear in an
attempt to silence witnesses who are prepared to tell the truth about the fraud. These individuals have
made physical threats against witnesses and Dole’s investigators, used radio broadcasts tb direct
witnesses not to cooperate with Dole investigators, and engaged in abuse of process against witnesses
and investigators, to name only some of their tactics. (Section II{(G) infra.) Because of the environment
of fear and intimidation in Nicaragua, this Court has issued a Protective Order to protect the identity of
the brave individuals who have come forward to testify about the fraud via deposition and declaration,
Balancing the public’s right to know against the need {o protect these witnesses, the Court has prepared
the text of these Findings and Conclusions in a manner that can be made available to the public, and it

has placed in the footnotes detailed facts and citations to the record that might reveal the identities of the.

witnesses. Although the footnotes will be made available in accordance with the Protective Order to all

current counsel of record in these cases, as well as any reviewing court, the Court hereby orders that the
footnotes to these Findings and Conclusions be placed under seal subject to the Protective Order,

10, These Findings and Conclusions mark the end of the first phase of the Order to Show
Causc. During Phase 2, the Court will determine what additional sanctions should be imposed on Mr.
Dominguez, including possible findings of contempt,

1 STATEMENT OF THE CASE

11, Inthese cases, Mejia v. Dole Food Co., Case No. BC 340049 (“Mejia”), and Rivera v,

Dole Food Co., Case No. BC 379820 (“Rivera™), as well as in Tellez v. Dole Food Co., Case No. BC

312852 (“Tellez”), Plaintiffs, all Nicaréguan residents, allege that between 1970 and 1980 they were
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émployed on Nicaraguan banana farms associated with defendant Dole, on which the pesticide DBCP
was used to exterminate nematodes that attack banana plant root systems. Plaintiffs allege that DBCP
was manufactured and sold to Dole by defendants Dow Chemical Company and AMVAC Chemical
Corporation. Plaintiffs allege they were rendered sterile as a result of exposure to DBCP while
employed on banana farms associated with Dole.

12, Until March 5, 2009, the Mejia and Rivera Plaintiffs were represented by M,
Dominguez, who was counsel of record in these cases. Plaintiffs alsc are I‘epresented in Nicaragua by
Mr, Hernandez Ordefiana . According to statements made by Mr, Dominguez during various hearings in
Mejia and Tellez, he and Mr. Hernandez Ordeflana are either partners together in the Oficinas Legales
Para Los Bananeros (loosely translated as the Law Offices for Banana Workers) located in Nicaragua or
are at least closely associated. Pursuant to stipulation of the Parties, the Mejia and Rivera Plaintiffs also
are represented in Nicaragua by Bamérd Zavala, Jacinto Blanco, and Adolfo Picado.

| 13.  Plaintiffs also have been represented in the Mejia, Rivera, and Tellez cases by the Miller,
Axline & Sawyer law firm. References herein to “plaintiffs and their U.S. counsel” or “pTaintiffs and
their counsel” or “plaintiffs’ counsel” and variations thereof, do not refer to Miller, Axline and Sawyer,
unless stated otherwise. No evidence has been presented to this Court of participation in the fraud in
Nicaragua by the law firm of Miller, Axline and Sawyer. The Court makes no finding as to whether
Miller, Axline and Sawyer should have known of the fraud once these cases were filed.

14,  Defendant Dole’s counsel of record includes Scott A. Edelman, Andrea E. Neuman,
Theodore J. Boutrous, Jr., Robert W. Loewen, William E. Thomson, T. Michael Crimmins, and Thomas
A. Manakides of Gibson, Dunn & Crutcher LLP; defendant The Dow Chemical Company’s counsel of
record includes Michael L. Brem and George Diaz-Arrastia of Schirrmeister Diaz- Arrastia Brem LLP,
and Gennaro A. Filice TIT and Richard Poulson of Filice Brown Eassa & McLeod LLP; and defendant
AMVAC Chemical Corporation’s counsel of record includes Robert G. Crow and Dennis P. Fitzsimons
of Boomnazian, Jensen & Garthe (collectively, “Defendants”) {the Mejia, and Rivera Plaintiffs and
Defendants are collectively referred to as the “Parties™),

15. In May 2007, Méﬁa, Rivera, and Tellez were all declared complex pursuant to the
California Rules of Court, rule 3,400 et seq., and transferred to this department. To manage the matters
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in an orderly and cost-effective manner, the Paﬂiés and the Court decided to try. the Tellez matter first,
followed by Mejia, and then Rivera. Mejia and Rivera were stayed pending trial of the Tellez case.
Although these three cases are the only banana worker cases before this Court involving plaintiffs from
Nicaragua, over forty related DBCP cases brought by over 5,000 Plaintiffs from Costa Rica, Guatemala,
Panama, Honduras, and the [vory Coast also are pending in this Court.

16, Discovery in these cases is arduous and costly. The cost to the parties of trying these
cases is estimated to be in the many millions of dollars,

17.  Tellez was tried between July and November 2007, resulting in a plaintiff verdict as to six
Plaintitfs, and a defense verdict as to the remaining six Plaintiffs. Following post-judgment
motions/rulings, only four Plaintiffs remained with verdicts against j)ole, and six with verdicts against
Dow. The length of trial was caused in significant part by the need o examine a large number of
witnesses, many of whom required translation services, and by the examination of extensive technical
and scientific evidence pertaining to the DBCP application process and causation.

18.  During the 7ellez trial, evidence was presented to the effect that all documentary evidence
concerning the banana farms at issue, includiﬁg employment records, had been destroyed as a result of
the Saﬁdinista takeover of the banana farms in the early 1980s.

19.  Final judgment in Tellez was entered on October 6, 2008. The Tellez judgment 1s on
.appeal, Dole’s, Dow’s and Plaintiffs” appeals have been consolidated under Case No. B207718.

20,  This Court is faced with an unusval and extraordinary situation. This case and related
cases involve thousands of non-English-speaking, foreign plaintiffs (many of whom are uneducated and
illiterate) and alleged acts in foreign countries that ocourred more than 30 years ago. With respect to the
Nicaraguan cases in particular—Mejia, Rivera, and Tellez—there is no means by which the Parties may
obtain compulsory process over nonparty witnesses in Nicaragua who may have information that is
Cruciai to maintaining the integrity of this Court’s processes, as well as the due process rights of the
Defendants to defend themselves.

21.  The generally hostile environment that exists today concerning DBCP litigation in
Nicaragua, and in particular in the cities of Chinandega and Esteli and surrounding areas has led many

people who otherwise might be willing to cooperate and testify truthfully regarding what they know to
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refuse to speak out of fear for their safety and that of their families. As a consequence, it has been
difficuit for the Defendants in Mejia, Kivera, and Tellez, to obtain cooperation from witneéses in
Nicaragua in forms that could be usable as evidence in a United States court p.roceeding.

22.  Shortly after the verdict in the Tellez case, Dole informed the Court that it had been
contacted by a witness, later designated “Witness X,” who claimed to be aware of acts on the part of
Messrs. Hernandez Ordeﬁana and Dominguez, and such counsel’s agents and employees in Nicaragua,
that, if true, would constitute fraud on the Court and on the Defendants in the 7ellez case. Witness X
claimed that at least two of the Teflez Plaintiffs had never worked on a banana farm at any time and had
submitted perjured testimony and false documentary evidence to the Court.

23, Because of Witness X’s claimed concern for his life and safety, this Court entered a
protective order regarding his identity on January 17, 2008. Dole brought a motion for a new trial based
on this alleged fraud but, because of Witness X's security concerns, the motion was supported only by
an attorney declaration summarizing what Witness X had told him. The Court denied the motion
because the reports of Witness X’s statements constituted inadmissible hearsay.2 This Court presided
over the Tellez trial and watched the witnesses. The Court believed something was awry with the

testimony of many of the witnesses in Tellez but was unable to pinpoint the cause. Viewing the
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testimony of the Tellez Plaintiffs with the benefit of the evidence of fraud collected in the Mejia and

Rivera cases that is now before this Court, it is now clear that those Plaintiffs and the evidence presented

were all a product of the fraudulent enterprise the Court has found pervasive in these cases. Had the

Court had the benefit of the evidence of fraud it now has when it still had jurisdiction over the Tellez
case, it would have terminated that litigation as it has in the Mejia and Rivera cases.

24.  The Court was also concerned with the unusually high level of Plaintiff attrition in Tellez
and Mejia, The Tellez case began with 54 Plaintiffs. The claims of 39 (72 percent) of those Plaintiffs
were voluntarily dismissed prior to trial, and three were transferred by the court to other cases.

25.  The Mejia case had 26 Plaintiffs at one point. When discovery began, there were 19
plaintiffs. Only ten Plaintiffs’ claims remain at issue, the claims of 15 (58 percent) were voluntarily
dismissed, and Plaintiff Miguel Angel Bervis Zelaya was transferred to the Rivera case.

- 26.  Defendants have complained that Plaintiffs’ pattern has been to dismiss without prejudice
shortly before depositions or medical examinations would have revealed their claims as fraudulent.
Defendants have also alleged that even more telling, as discussed further infra, the claims of two Mejia
Plaintiffs were dismissed only after discovery revealed those Plaintiffs as frauds.

27.  This Court has never seen Plaintiff attrition rates as high as in the Tellez and Mejia cases,
and this pattern of dismissal also reinforced and heightened this Court’s concerns regarding the
legitimacy of Plaintiffs’ claims in Mejia, Rivera, and Tellez.

28.  On February 19, 2008, this Court authorized discovery in the Mejia case aimed at
uncovering the existence and extent of fraud by Plaintiffs. Pursuant to that authorization, on August 19,
2008, Dole served written discovery requests on Plaintiffs.

29.  On September 30, 2008, Dole filed an ex parte application to take depositions of three
witnesses in Nicaragua under a protective order that would protect the identities of the witnesses and
their testimony from anyone in Nicaragua, and also from Mr. Dominguez. Dole did not seek to protect
the names of the witnesses or their testimony from Plaintiffs’ lead United States counsel of record,
Miller, Axline & Sawyer. In support of this unusual request, Dole submitted ten declarations from eight
Nicaraguan witnesses with knowledge of past and ongoing fraud committed on this Court by Mejia
Plaintiffs, Messrs. Hernandez Ordefiana and Dominguez, and those counsels' agents and employees in
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Nicaragua. Dole also submitted declarations from one of its aftorneys and a Spanish-speaking paralegal
who had recently interviewed witnesses in Nicaragua. One of those witnesses had refused to cooperate
because Mr. Dominguez had instructed the "bananeros" not to cooperate with the transnationals.

30,  While this Court was considering Dole’s request, Dole supplemented its filing with
declarations from two more Nicaraguan witnesses with knowledge of past and ongoing fraud on this
Court. The gravamen of the evidence submitted by Dole was that Mejia Plaintiffs had never been
employed as DBCP applicators on banana farms, and that the documentary evidence supporting their
cléims, comprising work certificates and lab reports, had been falsified, The evidence further suggested
that Messrs. Hernandez Ordefiana and Dominguez were knowingly and actively involved in the fraud.

31.  Also, according to Dole’s applicatioﬁ, some witnesses had reported that Mr. Dominguez
had contacted them and encouraged them not to cooperate with Dole. Dole had arranged to depose three
witnesses but feared that the witnesses would be subject to annoyance, oppression, and potential
intimidation if their identities were revealed before, during, or after the depositions.

32.  Plaintiffs countered with unsupported statements by counsel that Dole was offering bribes
to elicit the evidence of fraud committed by Plaintiffs and their counsel,

33.  On October 6, 2008, this Court found that, pursuant to sections 2025.270 and 2025.420 of
the Code of Civil Procedure, and rule 2.550 of the California Rutes of Court, there existed an overriding
interest in protecting the three witnesses from annoyance, oppression, and potential intimidation. To
ensure that Dole’s due process rights to preserve evidence were prot'ected, the Court also found that this
overriding interest overcame the right of public access to the record and justified sealing of the record.
In making these findings, this Court considered Plaintiffs’ need to have Messrs, Dominguez or
Hernandez Ordefiana know about or have access to the depositions, as well as the public’s right to
access. Based on these findings, on October 6, 2008, this Court entered a Protective Order designating
the three witnesses as “John Doe 1,” “John Doe 2,” and “John Doe 3” to protect their identities. These
and later witnesses whose testimony was protected under this Court’s protective orders are collectively
referred to as “John Doe Witnesses,” and their depositions are referred to as the “John Doe depositions.”

The Protective Order specified the terms under which the John Doe depositions were to be taken.

0.
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34, Because of the ongoing claims of fraud, the unprecedented Plaintiff attrition rate, and the
financial burden to the parties, this Court established a process pursuant to which (a) all discovery other
than “fraud” discovery was stayed, (b) the threshold issue of Plaintiffs’ fraud or whether they were
employed as irrigators on Dole banana farms was severed and a trial date on the issue was set, (c) Dole’s
discovery of alleged fraud was to commence first, to then be followed by (d) discovery by Plaintiffs into
alleged bribery by Dole’s attorneys and investigators.

35, Inrecognition of Mr. Dominguez’s status as a member in good standing of the State Bar
of California, while balancing the need to protect the John Doe Witnesses, the Court put in place a
procedure by which it would monitor fraud evidence against Mr. Dominguez and placed the burden on
Defendants to persuade the Court of the continued need to deny Mr. Dominguez access to the John Doe
Witness discovery. This procedure required Dole to submit deposition transcripts to the Court as they
became available and automatically would have allowed Mr. Dominguez to obtain them at a specified
time absent a showing by Defendants that continued application of the Protective Order to Mr.
Dominguez was justified.

36.  This Court reviewed the depositions of the initial three John Doe Witnesses taken
pursuant to that order and found that the testimony provided additional support for Dole’s claims that
Plaintiffs and their Nicaraguan counsel, Mr. Hernandez Ordefiana, and his agents and employees in
Nicaragua, were engaged in a past and ongoing fraud on the Court. Additionally, the initial John Doe
Witness testimony provided further support for Dole’s concern that the witnesses would be subject to
annoyance and oppression if their identities were revealed to anyone in Nicaragua. Specifically, certain
of the John Doe Witnesses testified that if Messrs. Dominguez and/or Hernandez Ordefiana were to find
out about their testimony, they would be concerned about their safety. As stated in the original
Protective Order, this concern was heightened when viewed in the light of the allegation regarding a
potential fraud on the Court that was presented in the Tellez case. While the allegations in the original
declarations alone were sufficient to support the unusual request of Dole to depose the initial three John
Doe Witnesses in relative secrecy, based on the Court’s review of the initial three John Doe Witness
deposition transcripts and its files in this matter, the evidence indicated that there was a strong

probability of past and ongoing fraud on this Court by Plaintiffs and their counsel, Messrs. Hernandez
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Ordefiana and Dominguez, thereby justifying the continued application of the Court’s Protective Order
and further investigation.

37.  Over Defendants’ objections, the Court permitted Mr. Dominguez, but not Plain{iffs, Mr.
Hernandez Ordefiana or his employees, access to transcripts of depositions of the first three John Doe
Witnesses, including related documents, and the opportunity to have access to future John Doe
deposttion transcripts and documents after the completion of such depositions.

38.  Based on the Court’s review of the transcripts of the original three John Doe depositions
and an assessment of the credibility of those witnesses, multiple hearings, argument of counsel, and the
Court’s files in this matter, on November 12, 2008, this Court amended the original Protective Order to
allow Dole to take additional John Doe depositions (“Amended Protective Order”). These depositions
were authorized under the same protections provided in the original Protect_ivg Order, with modifications
requiring 10-day notice to Plaintiffs’ United States counsel of record, Miller, Axline & Sawyer, of such
depositions {including the names of the witnesses) and the production by Dole to Plaintiffs of certain of
its qualified work product reflecting prior statements by the witnesses to be deposed.

39.  Inissuing the Amended Protective Order, this Court found that, pursuant to sections
2025.220, 2025.270, and 2025.420 of the Code of Civil Procedure, and rule 2.550 of the California
Rules of Court, there existed an overriding and compelling interest refating to (1) protecting the John
Doe Witnesses from annoyance, oppression, and potential intimidation, (2) ensuring that the Parties’ due
process rights to preserve evidence are protected, and (3) ensuring that any potential evidence of fraud
on the Court is uncovered while the opportunity to obtain such potential evidence existed and before this
Court and the Parties expend the enormous resources required to continue to ]itigate_these matters up to

and through trial. The Court further found that these interests outweighed Plaintiffs’ need to obtain

mformation about a John Doe Witness more than 10 days in advance of each deposition and Plaintiffs’

need to have Mr. Dominguez or any of the Nicaraguan counsel know about or have access to the records
of the John Doe Witnesses. The Court also found that these interests constituted an overriding interest
that overcame the right of public access to the record and justified sealing of the record.

40,  Following additional John Doe depositions, Dole objected to Mr. Deminguez’s access to

those deposition transcripts. Upon reviewing those transcripts, the Court found the witnesses made
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serious allegations of misconduct, testifying that both Mr. Dominguez and Mr. Hernandez Ordefiana
were perpetrating fraud on this Court. Based in large part on concern for the safety of these witnesses,
the Court declined to permit Mr, Dominguez access to those deposition transcripts and placed the burden
on Mr. Dominguez to petition for access to the transcripts of future John Doe depositions.

Mr. Dominguez did not thereafier petition for such access.

41, This Court continuously monitored and re-evaluated the issuance and scope of the
Protective Order. In hearings held on October 24 and 31, November 5, 12, and 19, December 1 and 3,
2008, and January 30, 2009, this Court considered, among other things, whether Dole would be allowed
to take additional John Doe Witness depositions under the Protective Order, the scope of the Protective
Order, related attorney-client privilege and work product issues, and whether Mr. Dominguez would be
permitted conditional access to the protected information.

42, On December 17, 2008, Plaintiffs’ counse! Michziel Axline, of Miller, Axline & Sawyer,
submitted a letter to the Court, requesting the Court’s guidance and approval of proposed actions to
allow Miller, Axline & Sawyer to investigate and analyze the “fraud” issues, including re-interviews of
each plaintiff, reevaluation of evidence in light of information disclosed in John Doe depositions, and
use of an investigator to attempt to locate additional evidence establishing employment for each
plaintift, independent of Mr. Dominguez, On January 13, 2009, the Court met with and approved an
independent investigator hired by Miller, Axline & Sawyer for the purpose of attempting to assess,
independent of Mr. Dominguez, whether Plaintiffs had worked on banana plantations and whether Dole
had been offering bribes to witnesses,

43.  Dole ultimately took the depositions of 17 John Doe witnesses under the Protective Order
and the Amended Protective Order. This Court read the transcripts of each of these depositions as they
were taken to assess the credibilily of the witnesses, to monitor the safety concerns of the witnesses and
the compliance of counsel with certain prescriptions concerning behavior during the depositions, and to
assess and constantly reevaluate the ongoing need for the Amended Protective Order,

44,  Based on December 8, 17, and 19, 2008 hearings, evidence before the Court, argument
from counsel, and this Court’s files, on March 12, 2009, this Court further amended the original

Protective Order {1) to allow for the limited release of fraud information collected in this case to certain
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counsel in Miguel Angel Sanchez Osario, et al,, v. Dole Food Company, Inc., et al., Case No. 07-25521-
CA-04 (“Osorio”), a DBCP-related recognition and enforcement action pending beforé the Honorable
Paul C. Huck in the United States District Court for the Southern District of Florida, and (2) to permit
joint discovery in the Mejia and Osorio actions relating to fraud and corruption by Plaintiffs and their
counsel in connection with DBCP litigation in and emanating from Nicaragua.

45.  Over the course of several months during which John Doe depositions were taken under
the original Protective Order and the Amended Protective Order, the Court became aware of an
escalation of efforts by Messrs. Hernandez Ordefiana and Dominguez, and by their agents and
employees in Nicaragua, to prevent the cooperation of any witness with Dole’s investigation or its
efforts to obtain deposition festimony proving fraud by Plaintiffs, Mr. Hernandez Ordefiana and/or Mr.
Dominguez. These efforts included: instructions in person and on radio broadcasts by Mr. Hernandez
Ordefiana and Mr. Dominguez not to cooperate with or speak to Dole’s investigators; threats of violence
and other forms of intimidation against anyone who cooperated with Dole, spoke to Dole’s investigators
or attorneys, or agreed to festify; instructions to Plaintiffs and the public to commit violence against
Dole’s investigators and witnesses who come forward; using corruption within the Nicaraguan legal
system to bring false criminal slander charges against a Dole investigator, Francisco Valadez; the
submission to this Court—by Mr. Dominguez alone—of four declarations asserting that Dole attorneys
and/or investigators had offered bribes for false testimony against Mr. Hernandez Ordefiana and Mr.
Dominguez; false allegations on the record in open court by Mr. Dominguez that Dole attorneys Scott
Edelman and Andrea Neuman personally attempted to bribe a witness; the organization of at least one
street demonstration in Nicaragua intended to intimidate a judge presiding over the criminal action
against Dole investigator Francisco Valadez, and to further fan the flames of public antipathy toward
Dole, its investigators, and its counsel; and the offer of 2 $20,000 bounty to anyone who would produce
the list of John Doe witnesses.

46.  The interference and threats to witne‘.s.ses and Dole investigators increased substantially in
the first three months of 2009, Some of the actions described above, and the resulting concerns for the
safety of witnesseé, counsel, and court personnel (incIudiﬁg court reporters, videographers, and court-
certified translators) caused a deposition properly noticed for February 22, 2009 in Managua, Nicaragua
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to be canceled, depositions properly noticed for February 23 and 24 in Managua, Nicaragua o be moved
to different locations, and for depositions properly noticed for March 3, 4, 5, 10, 11, and 12 in Managua,
Nicaragua to be canceled. |

47.  Mr Dominguez’s allegations of bribery resulted in Dole’s counsel Mr. Edelman and Ms.
Neuman taking the stand in this Courtroom to testify as to their whereabouts during the time the alleged
bribes were offered. Their testimony, which the Court credits, along with their passports, which Mr.
Edelman and Ms. Neuman readily provided to the Court and of which the Court takes judicial notice,
established that neither of them was in Nicaragua at the time of the alleged bribe offers.3 This Court
authorized the taking of bribery depositions on January 30, 2009 4

48.  Subsequently, on February 7, 2009, Plaintiffs began a deposition of one of the men (John
Roe A) from whom Mr. Dominguez obtained a declaration alleging bribery. Although the declaration
was offered by Mr. Dominguez, the Court ordered that Mr. Axline conduct the depasition in Nicaragua.
That deposition, however, was abandoned during Plaintiffs’ direct examination, and the witness’s
testimony and declaration were withdrawn by Plaintiffs pursuant to a stipulation under which the |
Defendants agreed not to seek from Plaintiffs the costs incurred in attending the aborted deposition.

49 Throughout the course of these events, this Court was in frequent contact with the
counsel for all Parties through in-person and telephonic hearings on September 30, October 6, 24 and
31, November 5, 12, and 19, and December 3, 5, 8, 17, and 19, 2008, January 7, 21, 23, 26, 28, 29 and
30, February 4, 5, 17, 18, 20, and 25, and March 2, 3, 6, 11, 17, 25, and 27, 2009, for the purpose of
closely monitoring the collection of evidence in Nicaragua and elsewhere in Central America, and

threats to the safety and security of all invelved in the collection of that evidence.? Counsel and the
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Court also communicated frequently by email when urgent situations arose, particularly as to issues of
witness safety.

50. At the hearing held on January 30, 2009, the Court authorized Plaintiffs to begin their
discovery into the allegations of bribery on March 1, 2009.9 Neither prior to nor after March 1, 2009,
did Plaintiffs serve any written discovery in connection with their previously asserted bribery
altegations, Nor did they at any time seek deposition testimony other than the aborted February 7, 2009,
deposition of John Roe A, which testimony was withdrawn by them.

51.  OnMarch 3, 2009, with these events still unfolding, developing, and changing on a daily,
if not hourly basis, and while John Doe depositions were ongoing, Plaintiffs’ lead United States counsel
of record, Miller, Axline & Sawyer, filed a Motion to be Relieved as Counsel of Record in Mejia and
Rivera. This motion was based, in part, on Business and Professions Code section 6068, which prohibits
an attorney licensed by the State of California from maintaining an action that does not appear to such
attorney as “legal or just” or from continuing an action or proceeding “from any corrupt motive of
passion or interest.” {See Bus. & Prof. Code § 6068, subd. (c) and subd. {g).)

52.  Miller, Axline & Sawyer’s Motion to be Relieved as Counsel Wﬁs also based, in part, on
the California Rules of Professiona,l Conduct, Rule 3-200, which prohibits an attorney licensed by the
State of California from continuing employment if the objective of such employment is either (A) to
“assert a position in litigation . . . without probable cause and for the purpose of harassing or maliciously
injuring any person,” or (B) to “present a claim or defense in litigation that is not warranted under
existing law, unleés it can be supported by a good faith argument for an extension, modification, or
reversal of such existing law.” (See Rule 3-200(A) and (B).)

53.  Miller, Axline & Sawyer’s Motion to be Relieved as Counsel was also based, in part, on

the California Rules of Professional Conduct, Rule 3-700, which requires an attorney licensed by the
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State of California to withdraw from employment if the client “is bringing an action, conducting a
defense, asserting a position in litigation, or taking an appeal, without probable cause and for the
purpose of harassing or maliciously injuring any person” or if “continued employment will result in a
violation of [the California Rules of Professional Conduct] or of the State Bar Act.” (See Rule 3-
700(B}.) Rule 3-700 also permits an attorney licensed by the State of California to withdraw from
employment if “the client (a) insists upon presenting a claim or defense that is not warranted under
existing law and cannot be supported by good faith argument for an extension, modification, or reversal
of existing law, or (b) seeks to pursue an illegal course of conduct, or (c) insists that the member pursue
a course of conduct that is illegal or that is prohibited under these rules or the State Bar Act, or (d) by
other conduct renders it unreasonably difficult for the member to carry out the employment effectively.”
{See Rule 3-700(C).)

54.  Miller, Axline & Sawyer’s Motion to be Relieved as Counsel was also based, in part, on
its inability to communicate effectively with its clients because of “complicating factors in the

relationship between [Miller, Axline & Sawyer] and Mr. Dominguez” and because “recent

.developments in Nicaragua indicate that it is not safe for [Miller, Axline & Sawyer] representatives to

go to Nicaragua to attempt to obtain consents from the clients, independently of Mr. Dominguez and Mr.
Hernandez Ordefiana.”” At a hearing on March 6, 2009, Dole expressed oral opposition to the Miller,
Axline & Sawyer Motion to be Relieved as Counsel. ‘The March 3 motion Was then withdrawn, On
March 19, 2009, Miller, Axline & Sawyer filed a new motion. On April 3, 2009, Dole filed an
opposition. That motion was heard and denied by the Court on April 16, 2009, prior to the OSC
hearing, without prejudice to renew the motion following the hearing. Miller, Axline & Sawyer did
renew its motion subsequent to the OSC hearing, and that motion is scheduled to be heard on June 17,
2009,

55, On March 5, 2009, two days after Miller, Axline & Sawyer filed its first Motion to be
Relieved as Counsel, Plaintiffs purported to terminate their other United States counsel of record, Mr.

Dominguez and his firm, by filing a Notice of Termination of Counsel of Record, which was
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accompanied by letters from each of the Plaintiffs setting forth the reasons for terminating Mr,
Dominguez and his firm and acknowledging that their action could leave them without United States
counse! should Miller, Axline & Sawyer’s Motion to be Relieved as Counsel be granted. These letters
were written on the letterhead of the law offices of Mr. Hernandez Ordefiana and, in some cases, were
signed with “Xs” by illiterate Plaintiffs.

56. It was in this context that this Court held a hearing on March 6, 2009, at which Miller,
Axline & Sawyer withdrew its Motion to be Relieved as Counsel. At this hearing, the Court orally
issued an Order to Show Cause why terminating sanctions should not be entered and Plaintiffs’ claims
dismissed with prejudice based upon fraud on the Court and on Defendants. At the March 6, 2009
hearing, Plaintiffs were given the opportunity to participate in briefing on the Order to Show Cause,
including the continued ability to advance their bribery allegations and conduct further discovery if they
so chose. Plaintiffs conducted no further discovery, and they did not offer any evidence or argument in
support of the prior bribery allegations,

57.  OnMarch 11, 2009, this Court followed its oral ordef with a written Order to Show
Cause (“OSC”) why Mejia and Rivera should not be dismissed with prejudice. This Court issued that
order, in part, because the 17 John Doe depositions included testimony, which was often corroborated by
two or more witnesses, that revealed evidence of misconduct on the part of Plaintiffs, Mr, Hernandez
Ordefiana and/or Mr. Dominguez, and their agents or employees in Nicaragua, including:

| (a) recruitment of Plaintiffs known to have never worked on any banana farm;

(b) use of scripts and videos to educate the pretend Plaintiffs about life and work on
banana farms, including physical descriptions of persons who would have been their supervisors
and/or co-workers had the pretend Plaintiffs actually worked on a Dole-affiliated banana farm;

(¢} “field trips” to banana farms (currently growing crops other than bananas) to sce the
general physical layout of the farms; |

(d) falsification of documents used to corroborate employment on banana farms; for
example, work certifications used to demonstrate that Plaintiffs actually worked on banana farms
were executed in blank batches and later completed by a secretary in the Hernandez Ordefiana

/Dominguez Law Office in Chinandega, Nicaragua,;
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(e) falsification of documents pertaining to sterility testing; for example, medical reports
of plaintiffs’ sperm counts were created at the direction of My, Hernandez Ordefiana and Mr.
Dominguez, even though no tests had actually been conducted,

() suppression of evidence of children born to plaintiffs subsequent to their alleged work
on banana farms;

(g) monetary payments to persons in exchange for falsified documents and faise
testimony; | |

(h) attendance by Mr. Hernandez Ordefiana and Mr. Dominguez at meetings to
Iﬁanufacture evidencé, including a meeting conducted by a Nicaraguan judge who later presided
over two DBCP trials in Nicaragua that resulted in judgments totaling in the hundreds of millions
of dollars; an enforcement action on one of these judgments is pending before the Honorable
Paul C. Huck in the United States District Court for the Southern District of Florida (the Osorio
case);

(1) threats of violence against some John Doe Witnesses and their families; and

() .radio broadcasts by Mr. Dominguez telling listeners not to cooperate or speak with
Dole’s investigators.

58.  This Court also based its OSC, in part, on information learned in January and February of
2009, described above, concerning the various efforts by Mr. Hernandez Ordefiana and Mr. Dominguez
to stop ot inhibit the investigation through intimidation, threats of violence and death, false criminal
charges and allegations of bribery, abuse of process, and instructions to attack Dole investigators. Based
on this information, as wel! as the statement by even Mr. Axline that it may not be safe to continue the
coltection of evidence in Nicaragua, this Court has grave concerns about the safety of Dole
investigators, the John Doe Witnesses, and counsel, and about the Defendants’ ability fo conduct
discovery,

59. Because no formal process exists by which this Court may enforce orders to compel
discovery from a resident of Nicaragua, prior to the issuance of the OSC, this Court sought the
assistance of Mr. Hernandez Ordefiana and Mr, Dominguez. That effort was in vain. Even though Mr.

Dominguez was counsel of record for Plaintiffs, and even though the evidence in the record indicated
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that Mr. Hernandez Ordefiana had played a central role in prepafing and bringing Plaintiffs into this
Court—and thus purposefully availed himself of California law and this forum—Mr. Hernandez
Ordeftana and his employees refused to be deposed, and Mr. Dominguez, through his personal counsel,
moved to quash a deposition subpoena and sought a protective order preventing the depositions of him
or his employees. Mr, Dominguez moved to quash even though this Court had previously ruled, after
extensive briefing and argument, that the depositions of Mr, Dominguez, Mr. Hernandez Ordefiana, and
their employees would not violate the attorney-client privilege because the crime-fraud exception to the
privilege applied to the information and communications about which Defendants sought the witnesses’
testimony. After the Court overruled Mr. Dominguez’s objections to his deposition, Mr. Dominguez,
through his attorney, represented to the Court that health issues prevented him from appearing for a
deposition, and Mr. Dominguez has not been deposed in this case. The refusal of Mr, Hernandez -
Ordefiana and Mr. Dominguez {o cooperate in discovery also formed part of the basis for this Court’s
Order to Show Cause.

60.  The OSC was also based, in part, on this Court’s doubts about the reliability or
authenticity of any documentary evidence presented by plaintiffs that had come out of Nicaragua, and on
this Court’s serious doubts about the bona fides of any plaintiff claiming to have been injured as a result
of exposure to DBCP while employed on a Nicaraguan banana farm associated with Dole. These
reservations were slow in coming, and arose only after long reflection on the course of all of the events
set forth above.

61.  Because of the reservations and concerns set forth above, this Court was extremely
concerned that this litigation was in danger of veering from its function, which is the discovery of truth
and administration of justice. The OSC reflected that concern.

62 Inaccordance with the OSC, on March 24, 2009, Dole commenced the evidentiary phase
by filing a lengthy brief supported by 7 volumes of evidence, which included excerpts from the
depositions of 16 John Doe Witnesses, the depositions of each of the remaining Plaintiffs in Mejia and
Rivera, a Request for Judicial Notice, excerpts from the transcripts and records of proceedings before
this Court, declarations of 10 additional John Doe Witnesses who could not be deposed due fo the

deteriorating circumstances in Nicaragua described above and/or witness {ear (which declarations were
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admitted by stipulation), and more (“Dole’s Evidentiary Submission”). Defendants Dow and AMVAC
joined in Dole's brief and evidentiary submission. At the OSC hearing on April 21-23, 2009, the Court
admitted Dole’s Evidentiary Submission without objection 8

63. By agreement, on April 6, 2009, Dole and the Plaintiffs exchanged initial deposition
designations, witness lists and exhibits intended for use at the OSC hearing. (Oberst Dec,, Ex. F).?
Dole designated portions of the deposition testimony of 16 John Doe Witnesses, each and every active
Mejia and Rivera Plaintiff, several dismissed Mejia Plaintiffs, and several Plaintiff spouses. Dole also |
submitted a preliminary list of 233 exhibits and four live witnesses in support of this Court’s authority to

dismiss Plaintiffs’ claims with prejudice. 19
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64.  Inresponse to Dole’s Evidentiary Submission, which provided overwhelming evidence
11 || that Plaintiffs have committed a fraud on the Court warranting terminating sanctions, and in response to
12 [[this Court’s clear indication in its OSC that it would dismiss Plaintiffs’ claims with prejudice in the

13 [ absence of a showing of good cause why it should not, Plaintiffs did not designate any testimony from
14 || any Mejia plamtiff. Plaintiffs designated some John Doe testimony and only eight lines of testimony
15 || from the deposition of the single Rivera plaintiff, Miguel Zelaya, for use at the OSC hearing, which was
16 || subsequently withdrawn during the OSC hearing. (Oberst Dec., EX. H)!! Plaintiffs also designated
17 || only eight exhibits (or types of exhibits, such as “declarations from Dole’s investigators™) for use at the
18 || OSC hearing, and stated that they did not intend to call any live witnesses during the hearing, (/d., Ex. ]
19 |l at 2-3).12 Ten of 11 Plaintiffs did not submit their own deposition testimony as evidence that they had
20 || worked on a Dole affiliated farm, were exposed to DBCP or had becoine sterile as a result. Plaintiffs’

21 | designation and presentation of evidence in response to the OSC was constrained by the ethical duties of
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its counsel, Miller, Axline & Sawyer, as reflected in Miller, Axline & Sawyer’s motion to be relieved as
counsel.

65. At the OSC hearing, afier Dole’s presentation of the witness’s testimony establishing a
complete lack of knowledge of the banana farm he allegedly worked on, Plaintiffs affirmatively
withdrew the proffered deposition testimony of Plaintiff Miguel Zelaya, the only Plaintiff who had
submitted deposition testimony on his own behalf.

66.  On April 7, 2009, two days before the Court-ordered date for Plaintiffs’ response fo this
Court’s OSC, and on the eve of this Court’s OSC hearing, Plaintiffs submitted Requests For Dismissal
Without Prejudice as to all of the Plaintiffs in Mejia and Rivera. On April 9, 2009, Plaintiffs followed
those Requests with a letter to the Court refusing to file a response to the OSC. Plaintiffs’ only stated
reason for not responding to the overwhelming evidenice of fraud was that they could not “risk waiving
the legal effect of a voluntary dismissal on the court’sjuriédiction.” (/d,Bx. L at 2).13 Plaintiffs did
not mention in their letter, however, that all of the Defendants had agreed at a prior hearing to stipulate
that there would be no such waiver.14

67. At a hearing on April 15, 2009, this Court ruled that Plaintiffs’ statutory right to
voluntary dismissal pursuant to California Code of Civil Procedure section 581 had terminated for three
reasons. First, this Court found that trial had “already commenced” within the meaning of section
581(b)(1) because this Court had already made a preliminary indication of fraud on the Court based on
evidence submitted by Dote, and Plaintiffs had failed to offer significant responsive evidence during the
April 6 exchange. (See Franklin Capital v. Wilson (2007) 148 Cal. App. 4th 187.) Second, this Court
found that dismissal without prejudice would contravene the Defendants’ right to obtain dismissal with
prejudice, pursuant to Stephen Slesinger, Inc. v. Walt Disney Co. (2007) 155 Cal. App. 4th 736 and
Hartbrodt v. Burke (1996) 42 Cal. App. 4th 168. Third, dismissal would contravene this Court’s power

to manage its processes and prevent a fraud from being perpetrated on this and other Courts of the

"
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United States and the State of California. Plaintiffs subsequently withdrew their requests for dismissal
on April 24, 2009.15

68.  On April 16, 2009, Plaintiffs filed a brief in response to this Court’s OSC, 7 days after the
deadline previously set by the Court with the concurrence of the Parties.

69.  After reviewing the briefs and evidence submitted by both sides, this Court held a three-
day evidentiary hearihg on Aprif 21-23, 2009, at which Defendants and Plaintiffs had the opportunity to
put on evidence potentially bearing on the continued viability of Plaintiffs’ claims in Mejia and Rivera.
Plaintiffs were ably represented at the evidentiary hearing by their counsel of record, Miller, Axline &
Sawyer, although Plaintiffs’ ability to present evidence was Iimifed by the ethical constraints imposed
upon counsel’s continued representation of Plaintiffs, as set forth in Miller, Axline & Sawyer’s renewed
Motion to Be Relieved as Counsel of Record, which was filed on March 19, 2009 and denied on April
16, 2009. Miller, Axline & Sawyer subsequently withdrew their motions to withdraw on April 24,
2009,16 but renewed the motion on April 29, 2009. That motion is on calendar for June 17, 2009

70.  Based upon Dole’s Evidentiary Submission, and all of the evidence presented at the OSC

hearing, including live witnesses, the videotaped deposition testimony of 16 of the John Doe Witnesses,

|l declarations submitted from 10 additional John Doe Witnesses who were not able to be deposed (the

admissibility of which was stipulated to by the Parties), and other evidence and argument of counsel,
this Court hereby orders and makes the following findings of fact and conclusions of faw.
II. FINDINGS OF FACT
A, Findings Regarding Corruption Generally in Nicarag_ua
71.  Inevery year from 2000 through 2008, the U.S. State Department in its Country Reports

has concluded that Nicaragua lacks “an effective civil law system.”!7 These reports depict a judiciary
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subject to bribery and political pressure. The most recent such report, for 2008, includes among its list
of the most significant human rights abuses during the year the “lack of respect for the rule of faw and
widespread corruption and politicization of the judiciary, the Supreme Electoral Council (CSE), and
other government organs.” 18 The presumptions of liability and causation, the high bond required just to
defend oneself, and the onerous procedural requirements of Special Law 364, both individually and in
concert, violate a defendant's right to due process under the law. 1%
B. Findings Regarding History of DBCP Litigation in Nicaragua Generally

72.  DBCP litigation in Nicaragua has long occurred in a highly politicized atmosphere.20

“Special Law 364, passed by the Nicaraguan legislature in 2001 in response to lobbying by a group of

QW W~ AW N

Nicaraguan and U.S. plaintiffs' attorneys, was specifically aimed at a handful of U.S. companies,

11 | including Defendants Dole and Dow.2! Under Special Law 364, essentially anyone who obtains the two
12 )| required lab reports stating he is sterile and who claims to have been exposed to DBCP on a banana farm
13 ||is entitled to damages; causation and liability are conclusivé]y presumed'and the minimum statutory

14 |l damages provided for in the law are modeled on U.S. jury verdicts, far in excess of any other awards

15 {{ ever handed down in Nicaragua.22 To simply appear in court to defend itself, a defendant must post

16 || bonds of 300 million cordobas (currently more than $15 million).23 Furthermore, cases under Special
17 | Law 364 are required to follow a 3-8-3 format, in which a defendant has just 3 days to answer the

18 || complaint, the parties have 8 days to present evidence, and the court has 3 days to issue a judgment.24
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73.  The advent of Special Law 364 was a significant impetus in establishing an industry that
developed around DBCP litigation in Nicaragua for the purpose of bringing fraudulent claims.2> To
date, Nicaraguan couris have entered more than $2.1 billion worth of judgments under Special Law 364
against Dole and other U.S. companies 26 The vast majority of these plainti{-‘fé have never had to make
an appearance in court or submit to medical testing by defendants.27 Actions are currently pending to
have these judgments enforced in U.S. courts and elsewhere.28

74.  There has been no evidence presented that the fraud occurring in Nicaragua has occurred
or is occurring in any other country, and this Court makes no fraud findings with regard to any other
country.

C. Findings Regarding Fraudulent DBCP Litigation in Nicaragua Generally

75.  Anentire industry has developed around DBCP litigation in Nicaragua for the purpose of
bringing fraudulent claims. At least four Nicaraguan law firms—Provost Umphrey; The Oficinas
Legales Para Los Bananeros, which. are Mr. Dominguez’s Nicaraguan offices operated by Mr.
Hernandez Ordefiana (“Dominguez Law Ofﬁce”); Ojeda Gutierrez & Espinoza; and The Law Offices of
Carlos Gomez—have employed a network of recruiting “captains” to gather willing men to serve as

plaintiffs in DBCP litigation, regardless of whether they ever worked on banana farms.2® These men

24
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containing key farm facts, taken on “field trips” to former banana farms to familiarize themselves with

were coached to lie about their non-existent experiences on the farms. 3 They were given manuals
the layouts, and provided fake documents to use as evidence of employment 3! i
k

2
3
4
5
6
7
8
9
0
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76.  These fraudulent activities have been possible, in part, because of a general lack of

respect for the rule of law in Nicaragua, the political atmosphere there surrounding DBCP litigation in
particular, and the expropriation of the banana farms by the Sandinistas, which left the Parties without
employment records.32 Now, more than three decades after Dole’s short-lived associétion with banana
farms in Nicaragua, it is exceedingly difficult if not impossible for the Parties to prove who did and did
not work on these farms.

77.  The record shows that these efforts to recruit and train fraudulent plaintiffs came about
because the law firms and recruiting céptains were having difficulty finding enough former banana farm
workers. The evidence shows that attorneys in Nicaragua initially tried to locate former banana farm
workers who were sterile to serve as DBCP plaintiffs. The plaintiffs’ lawyers were disappointed,

however, by the number of potential plaintiffs who had actually worked on Dole-affiliated banana

farms. 33
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78,  Moreover, of the former banana farm workers who were recruited, very few appeared
sterile. For example, evidence was presented that when one of the law firms bro_ught sperm samplesto a
Nicaraguan lab for testing, only a 4% rate of adverse etfects was found.34 Similar testimony was also
provided by an individual who recalied that out of a group of about.SO plaintiffs thought to have actually
worked on banana farms, just one person was sterile.3> Because more plaintiffs were desired to make
the DBCP litigation a profitable enterprise, t_hese law firms turned to fraud, first by finding men willing
to lie about being exposed to DBCP while working on banana farms, and second, by faking the sterility
of these men,

79.  The Court was presented with detailed, undisputed testimony, which it finds highly
credible, that Mr, Dominguez and the Mejia Plaintiffs’ Nicaraguan counsel, including Mr. Hernandez
Ordefiana and Mr. Zavala, conspired and colluded with (1} other DBCP plaintiffs' lawyers and

representatives, including: Walter Gutierrez and U.S. lawyers from the office of Provost Umphrey, (2)

7.
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1 1 Nicaraguan laboratories, and (3} corrupt Nicaraguan judges in a position to influence the outcome of
DBCP cases.* The purpose of this conspiracy was to manufacture evidence and improperly influence
the outcome of DBCP cases pending in Nicaraguan courts in favor of Plaintiffs. The DBCP plaintiffs’
tawyers in Nicaragua also provided improper benefits to Nicaraguan judges in exchange for influencing

the outcome of DBCP cases in favor of plaintiffs and to obtain judgments that could be enforced in the

2
3
4
5
6 || United States or other jurisdictions. The conspiracy was funded in part by Mr. Dominguez and Provost
7 || Umphrey 37

8 80.  Messrs. Dominguez and Hernandez Ordefiana, and Mr. Zavala and Martha Cor‘t_ez (of

9 | Provost Umphrey) attended at least one meeting at wﬁich a Nicaraguan judge, Nicaraguan and United
0

States attorneys, “captains” who worked for those attorneys in recruiting pretend Plaintiffs for the DBCP

Gupson, Duan &
Crutcher LLP '28‘
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cases, and representatives of laboratories that performed sterility tests on DBCP Plaintiffs conspired to
manufacture evidence and thereby “fix” cases in Nicaraguan courts. One such meeting took place in
approkimately March 2003, at the home of Ramon Altamira in the Montserrat neighborhood of
Chinandega, Nicaragua. Multiple John Doe Witnesses credibly testified to having attended this meeting,
and these witnesses generally corroborate each other with respect to the identities of the primary
participants in the meeting and its purpose and substance 38 The meeting was presided over by
Nicaraguan Judge Socorro Torufio, who was the trial judge in at least two DBCP trials in Nicaragua that
resulted in judgments totaling in the hundreds of milfions of dollars against some of the same defendants

that are currently before this Court in Mejia and Rivera.3® At the meeting, Judge Torufio and the

L N &« L e A ) B & 2 I Y 'S B % |

—_—

lawyers in attendance conspired to manufacture evidence of sterility and otherwise “fix” those lawsuits

in favor of plaintiffs.*¢ An enforcement action concerning one of those fraudulently obtained judgments

—
—

is currently pending before the Honorable Paul C. Huck in the United States District Court for the

—
[h]

Southern District of Florida.4! The meeting with Judge Torufio was also attended by U.S. lawyers

Y Y
ELN w

representing plaintiffs in that enforcement action, including Benton Musslewhite and Mark Sparks, a

—
o

lawyer from the law firm of Provost Umphrey, and Robert Roberts, who witnesses testified represented

himself as affiliated with the law firm of Provost Umphrey. 42
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81.  Insupport of these fraudulent efforts, recruiting captains were issued “guidelines”
instructing them to bring in as many men as possible, regardless of whether they had ever worked on a
banana farm. 43 The next step was to coach the recruits to give false testimony, assisted by training
“brochures.”¥* Examples of these brochures submitted into evidence, supported by testimony from John
Doe witnesses, show that these brochures contained general information about the banana farms,
descriptions of agricultural jobs and specific tasks associated with those jobs, and the names of farm
personnel, among other things. 4> These manuals increased in sophisticatioh as time passed, even going
so far as to provide physical descriptions of farm personnel so plaintiffs would be able to describe them
in detail 40 |

82.  Plaintiffs were also provided with false employment histories, consisting of “work
certificates” signed by banana farm captains, managers, and supervisors that purport to show that the
plaintiff did in fact work at a banana farm.47 The record is replete with uncontroverted proof of the
systematic fabrication of work certificates. The record shows that actual former banana farm workers
were paid to sign these blank forms in great number, with law firm employees later adding the names of

the fraudulent plaintiffs.48

-30-
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83.  The Nicaraguan DBCP law firms took advantage of the plaintiffs throughout this process.
These ﬁrrﬁs attempted to recruit people in the poorest areas of Nicaragua—thought most susceptible to
exploitation—and after promising them an imminent windfall, proceeded to charge them for the right to
be part of a plaintiff “group.”#? Among other things, recruits had to pay to attend monthly training
meetings, receive training manuals and videos, and take part in “ficld trips” to the farms.50

84.  Equipped with knowledge and documents supporting a false farm employment history,
the law firms and plaintiffs turned to the issue of faking plaintiffs’ sterility. As an initial matter, new
recruits were simply told to lie about the number of children they had and to not mention any children
conceived or born after their supposed employment at the banana farms.5! False sperm test results were
then achieved in a variety of ways, for example, by buying “donor” sperm from someone known to be
actually sterile, or by attempting to alter a sample by masturbating immediately before going to the lab
or by heating the ejaculate with a lighter, both of which can affect the quality of the sample and reduce
the subject’s sperm count.>> The law firms ultimately ended up entering into financial arrangements

with at least four Nicaraguan labs—Medex Laboratory, Espafia Hospital, Galo Laboratory, and Bayardo

Barrios Clinic—to fake the results of the sterility tests. >3 The evidence reveals a process in which labs

-31-
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would provide results without ever doing an analysis, and some DBCP plaintiffs would be pronounced

—_—

sterile without ever having produced a sample 54

85.  Because Plaintiffs, Messrs. Hernandez Ordefiana and Dominguez, and their agents and
employees have conspired along with Nicaraguan judges, other plaintiffs, and Nicaraguan and United
States plaintiffs' counsel o perpetrate a massive fraud on this Court and other courts in the United
States, this Court finds that the hearsay exception found in California Code of Evidence Section 1223
applies to any statements by these co-conspirators in furtherance of the conspiracy.

D. Findings Regarding Fraudulent Recruiting of Plaintiffs in Mejia

1, Capping

L o R+ B B¢ & S Y ¢V S

86.  Plaintiffs in Mejia have been located and recruited by their counsel in violation of

11 i| Business & Professions Code section 6151(a), which prohibits procurement of plaintiffs through

12 || “capping” in any case filed in a California Court. The “capping” was performed by “captains” and
13 [ secretaries working for the Dominguez Law Office in Chinandega, Nicaragua at the direction of and
14 || sometimes with the assistance of Mr. Dominguez and/or Mr,.Hemandez Ordefiana °> It is also clear
15 | from the record that many of the “captains” who recruited plaintiffs for Mr. Hernandez Ordefiana and
16 {| Mr. Dofninguez also previously, or sometimes simultaneously, followed the same pro'cedures for

17 || recruiting plaintiffs for other Jaw firms, including Provost Umphrey.3® As to the ten remaining

18 || Plaintiffs in Mejia, the Court hereby finds that the evidence establishes that at least the following

19 || Plaintiffs were recruited to become Plaintiffs in this case by “cappers” in Nicaragua in viclation of

20 1 Business & Professions Code section 6151(a):
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Jose Emilio Barrera

Rafael Hendy Diaz

Roman Pastor Mendez

Luis Matilde Rodriguez Tercero®’
While there is no specific evidence that the other Mejia and Rivera Plaintiffs were recruited by
“cappers,” the Court finds that it is reasonable under the circumstances to infer that they were.

2, Recruiting Fake Plaintiffs

87.  Mr. Dominguez and Mr. Hernandez Ordefiana, and their agents and employees in
Nicaragua, have perpetrated a fraud, engaging in an intentional misrepresentation by recruiting persons
to become Plaintiffs in banana farm worker cases even though Mr. Hernandez Ordefiana and Mr,
Dominguez knew such persons had never worked on banana farms. The record is replete with evidence
that Mr. Hernandez Ordefiana and Mr. Dominguez instructed their employees and agents, including
“recruiting captains” and secretaries, to locate and recruit men of approximately the “right” age and to
sign them up as plaintiffs whether or not they worked on a banana farm.33 |

88.  In addition, Mr. Hernandez Ordefiana and Mr. Dominguez recruited plaintiffs in areas of
Nicaragua, including Esteli and Puerto Cabezas, that are far from the former location of any Dole-

affiliated banaria farms and from where few if any people formerly worked on banana farms in the

-33-
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1 il Chinandega region.3 It is also clear from the record that many of the “captains” who recruited
2 | plaintiffs for Mr. Hernandez Ordeftana and Mr. Dominguez also previously, and sometimes
3 || simultaneously, followed the same procedures for recruiting fake banana workers for other law firms,
4 |l including Provost Umphrey.%C The total number of plaintiffs claiming to have been injured while
5 | working on a Nicaraguan banana farm formerly associated with Dole is many times the total number of
6 |i people who worked on the farms during the entire time DBCP was used on such farms.
7 89.  Asto the ten remaining Plaintiffs in Mejia and the one remaining Plaintiff in Riverg, the
8 || Court hereby finds that the following Plaintiffs were recruited and signed up to be Plaintiffs even though
9 | they had never worked in any capacity on a banana farm formerly associated with Dole:

10 Jose Emilio Barrera

11 Faustino Escorcia Cruz

12 Julio Cesar Gonzales Davila

13 Rafael Hendy Diaz

14 ~ Roman Pastor Mendez

15 - Francisco Donald Quiiionez

16 Roberto Noel Martinez Ramirez

17 Luis Matilde Rodriguez Tercero

18 Miguel Angel Bervis Zelaya

19 90.  The Mejia Plaintiffs were grouped together for trial because they had all alleged that they

20 [t had been actively employed in the DBCP application process. The Court finds that none of the Mejia

21 || Plaintiffs were DBCP applicators, yet each of them lied about this fact under oath in their depositions,5!
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91.  This Court finds that the Mejia and Rivera Plaintiffs, with the assistance of Mr.
Dominguez, Mr. Hernandez Ordefiana , and their agents and employees in Nicaragua, have falsely
represented to Defendants, this Court, and their former co-counsel, Miller, Axline & Sawyer, that they
worked as applicators on Dole banana farms in Nicaragua. They have made these representations as to
an important fact knowing these statemenis were false at the time made or at least with reckless
disregard for the truth of the representations, and Defendants’ and this Court’s reliance on these
representations have been a substantial factor in causing harm fo this Court and the Defendants. (See
Cal. Civ. Code §§ 1572, 1709, 1710; CACI No. 1900 [Intentional Misrepresentation] (Judicial Council
of Cal. 2008); Cal. Pen. Code § 532(a).)

3. Coaching

92.  Plaintiffs in Mejia and Rivera and other DBCP cases in Nicaraguan and United States
courts have been coached by their counsel to lie under oath about the details of life and work on banana
farms and about the process of applying DBCP, details that are material to the validity of their claims.6?
Some men who may actually have worked in the ﬁélds on a banana farm were coached and trained to lie
about having worked as DBCP applicators on the farm -- including Mejia Plaintiffs Rodolfo Mejia and
Adolfo Tellez.%3 With regard to Plaintiffs in Mejia, this coaching and subornation of perjury was
conducted by “captains” and secretaries employed by Mr. Hernandez Ordefiana and Mr. Dominguez,
and was done with the knowledge. and at the direction of Mr. Hernandez Ordefiana and Mr.

Dominguez.%% Captains and secretaries coached plaintiffs to testify falsely using scripts, videoé, “field

35
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trips” to the farms, and manuals describing the physical layout of the farms, life and work on the farms,

—

and the names and physical descriptions of supervisors and co-workers,%3

93, These agents and employees of Mr. Hernandez Qrdefiana and Mr. Dominguez also

trained, coached and instructed plaintiffs to lie about the number of children they had and when they
were born, the state of their health and reproductive capacity, their sexual and repr.o ductive histories, and
the factual circumstances relevant to the date of accrual of their claims.%6 It is also clear from the record
that many of the “captains” who coached plaintiffs for Mr. Hernandez Ordefiana and Mr. Dominguez
also previously, or sometimes simuitaneously, followed the same procedures for coaching of plaintiffs

for Provost Umphrey.67 Specifically with regard to the ten remaining Plaintiffs in Mejia and Plaintiff

QO O 0 ~N & W M

—_—

Miguel Angel Bervis Zelaya in Rivera, the Court hereby finds that alt 11 Plaintiffs were improperly

instructed and coached to lie in their discovery responses and in their depositions about facts that are

—_
by =

material fo their ¢laims in this case, inclading whether they ever worked with DBCP on a banana farm

—
LSN]

as they each claim.

-
I

94.  The Court credits the testimony of the many John Doe Witnesses concerning the

extensive and universal coaching and training of plaintiffs in the Dominguez Law Office to lie

-
(@}

effectively under oath about working with DBCP on a banana farm, and finds by clear and convincing

—
[6)]

evidence that af/ Plaintiffs received such instruction. The Court finds that Mr. Dominguez, Mr.

. S Y
@~

Hernandez Ordefiana , and their agents and employees in Nicaragua have used fraud to influence

-
O

Plaintiffs to give false testimony. The coaching described above was done with the clear intent that the

MY
O

Plaintiffs give false testimony and with the specific intent to deceive Defendants, the Court, and their

former co-counsel, Miller, Axline & Sawyer, (See Cal, Pen, Code § 137(b); Cal. Crim. No. 2621

N N
(e

[[nfluencing a Witness by Fraud] (Judicial Council of Cal. 2008).)

[
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95, The Court also finds that Mr. Dominguez and Mr. Hernandez Ordefiana , and their agents

—

and employees in Nicaragua, have suborned perjury by willfully procuring plaintiffs to testify to
knowingly false and material information under oath that plaintiffs intended to be circulated as true.
(See Cal. Pen, Code § 118; Cal Crim No. 2640 [Perjur_y] {(Judicial Council of Cal, 2008).)
E. Findings Regarding Unreliability of Documents
1. Fraudulent Declarations and Work Certificates
96.  Plaintiffs in Mejig and Rivera, with the assistance and knowledge of Messrs. Hernandez
Ordefiana and Dominguez, and/or other agents, have produced in discovery fraudulent declarations

containing false statements intended to corroborate false testimony concerning Plaintiffs’ alleged work

[ o B o ¢ 7 2 B © ) I VY % S %

on a banana farm formeriy asso.ciated with Dole.68 For example, Signatures of former farm supervisors
11 || on work certificates used to demonstrate that Plaintiffs worked on banana farms were procured by

12 {| Ordefiana/Dominguez captains-in blank and in large batches, and were later completed by a secretary in
13 |l the Dominguez Law Office in Chinandega.®® The signatory was paid for each signature.”® It is also
14 | clear from the record that many of the “captains” who procured these fraudulent documents for

15 || Mr. Hernandez Ordeflana and Mr. Dominguez also previously, or sometimes simultaneously, followed

16 | the same procedures for procuring fraudulent documents related to plaintiffs represented by other law
17 || firms, including Provost Umphrey.7!

18 67.  The Court finds that Plaintiffs, with the assistance of Mr. Hernandez Ordefiana and/or
19 [l Mr. Dominguez and their agents, have falsely made and attempted to use these knowingly forged work
20 || documents with an intent that they be accepted as genuine, and with an intent to decetve and defraud

21 {| Defendants, this Court, and their former co-counsel, Miller, Axline & Sawyer. Furthermore, the
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insidious nature of such widespread and pervasive procurement of fraudulent documents leads this Court
to question the reliability and authenticity of any document coming out of Nicaragua and presented by
each Plaintiff as evidence that he worked with DBCP on a banana farm formerly associated with Dole.72
(See Cal. Pen. Code § 470(d); Cal. Crim No. 1904 [Forgery by Falsifying, Altering, and Counterfeiting
Documents], No. 1905 [Forgery by Passing or Attempting to Use Forged Documents] (Judicial Council
of Cal. 2008}.)
2, Fraudulent Lab Reports

98.  This Court finds that the record contains a plethora of evidence that Plaintiffs, represented
by Mr. Hernandez Ordefiana and Mr. Dominguez, at the direction of and with the assistance and
knowledge of Mr. Hernandez Ordefiana and Mr. Dominguez and their employees and agents in
Nicaragua, have produced in discovery fraudulent documents, based on a preordained ratio of sterility,
allegedly evidencing sterility or other conditions reflecting reduced fertility.”> These spurious lab
reports and other documents were falsified by Ordefiana/Dominguez captains or by lab fechnicians paid
by the Dominguez Law Office to reflect azoospermia, oligospermia, or other conditions even though
Plaintiffs’ tests showed no signs of sterility or reduced fertility, or, as was more often the case, no tests
had even been performed.? Tt is also clear from the record that many of the “captains” who procured

these fraudulent test results, and many of the Nicaraguan laboratories who provided the falsified results,

18-
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also previously, or sometimes simultaneously, followed the same procedures for procuring fraudulent
test results for Plaintiffs represented by other law firms, including Provost Umphrey.”>

99, Plaintiffs in Mejia and Rivera, at the direction of and with the assistance and knowledge
of Mr. Hernandez Ordefiana and Mr, Dominguez, also suppressed evidence of children born to Plaintiifs
after the period during which they were allegedly exposed to DBCP and rendered sterile while allegedly
working on a banana farm,76

100,  This Court finds that the Plaintiffs, with the assistance of Mr. Hernandez Ordefiana,
Mr. Dominguez, and their agents and employees in Nicaragua, have falsely made or altered sterility test
results, attempted to use these knowingly false or altered test results with an intent that they be accepted

as genuine, and have done so with an intent to deceive and defraud Defendants, this Court, and the law

firm of Miller, Axline & Sawyer. {See Cal. Pen. Code § 470(d); Cal. Crim, No. 1904 [Forgery by

Falsifying, Altering, and Counterfeiting Documents], No. 1905 [Forgery by Passing or Attempting to
Use Forged Doéuments] (Judicial Council of Cal. 2008).)
F. Findings Regarding the Bona Fides of the Individual Plaintiffs

101, The insidious nature of such widespread and pervasive coaching, instruction, and
subornation of perjury and conspiracy to commit the same makes it impossible to credit the testimony of
any of the Plaintiffs on many critical issues, including whether they ever worked as DBCP applicators

on & banana farm formerly associated with Dole.”7 This Court also has independent doubts about the

-39
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credibility of the Plaintiffs’ testimony, doubts born of its own assessment of the inconsistencies in the

2 | Plaintiffs’ testimony on numerous points (internal inconsistencies, and inconsistencies between and

3 {among the Plaintiffs’ testimony), and the overall demeanor of the witnesses in video deposition
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1 || testimony presented at the April 21-23 evidentiary hearing. 78 The Court therefore finds that the
testimony of the following Plaintiffs concerning their alleged work with DBCP on a banana farm lacks a
sufficient indicia of reliability as to give any weight or credit to such testimony:

Jose Emilio Barrera |

Faustino Escorcia Cruz

2

3

4

5

6 Julio Cesar Gonzales Davila
7 Rafael Hendy Diaz

8 Rodoifo Mejia

9 Roman Pastor Mendez

0 Francisco Donald Quifionez

11 Roberto Noel Martinez Ramirez

12 Jose Adolfo Tellez

13 Luis Matilde Rodriguez Tercero

14 Miguel Angel Bervis Zelaya

15 || Furthermore, based on all of the foregoing, this Court finds that these ten remaining Mejia Plaintiffs and
16 || the Rivera Plaintiff never worked as DBCP applicators on a Nicaraguan banana farm associated with
17 || Dole.

18 || G. Findings Regarding Obstruction of Justice and Abuse of Process

19 1[}2,. In an attempt to impede Dole’s investigation into the fraud, Mr. Dominguez,

20 | Mr. Hernandez Ordefiana and their agents in Nicaragua, repeatedly told individuals not to talk to Dole’s

21 [ investigators. On several occasions, Mr. Dominguez personally told individuals that they should not
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cooperate with or answer any questions about the DBCP litigation.”? Mr. Dominguez and Mr.

—

Hernandez Ordefiana also used a radio show to tell listeners not to talk to represeniatives of the
transnationals, including Dole.80 As described in more detail below, Mr. Dominguez and Mr.
Hernandez Ordefiana and their agents have actively tried to thwart John Doe Witnesses from coming
forward and speaking the truth about the fraud.
1. Subornation of Perjury
103. Thé Court finds that Mr. Dominguez willfully procured a witness to commit perjury by
getting the witness to sign a material false statement. (See Cal. Pen. Code § 118; Cal. Crim. No. 2640

[Perjury] (Judicial Clounoii of Cal. 2008),) The Court also finds that Mr. Dominguez offered a bribe to a

L o % o T T =2 T & 1 S U /O B N

witness, with the corrupt intent that the bribe would unlawfully influence the information provided by
11 i the witness. (See Cal. Pen. Code § 137(a); Cal. Crim. No. 2610 {Giving or Offering a Bribe to a
12 | Witness] (Judicial Council of Cal. 2008).)81
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2, Interference with Witnesses

104.  The Court finds that Mr. Domiguez, Mr. Hernandez Ordefiana, and their agents from the
Dominguez Law Office in Nicaragua, intentionally interfered with Dole’s attempt to obtain the
deposition testimony of John Doe Witnesses, 82

3. Intimidation Of Witnesses

105, This Court also finds that Dominguez and Hernandez Ordefiana, their associates and
agents, as well as other DBCP law firms created a pervasive atmosphere of fear and intimidation in
Nicaragua through threats of violence and other tactics in order to discourage witnesses from testifying
about their fraud. Mr. Dominguez and Mr. Hernandez Ordefiana, in particular, routinely directed

witnesses in person or on the radio not to communicate with Dole’s investigators. 83
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106, This Court further finds that there is uncontroverted and highly credible evidence that

—

witnesses who had information about Mejia and Rivera Plaintiffs were sufficiently intimidated by

threats of harm to their persons, families and/or careers from the Plaintiffs and/or their attorneys that

they declined to provide formal testimony or declarations regarding their knowledge of the fraud being

perpetrated on this Court and against defendants Dole, Dow and AMVAC . Although these witnesses
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were willing to speak in confidence to Dole’s private investigators, they were affaid and therefore '
refused to make formal statements in the form of either declarations or in deposition concerning their
knowledge of Mejia and Rivera Plaintiffs who did not work on banana farms or who had post-exposure
children, as well as witnesses who had specific information about the fraud being perpetrated by Mr,
Hernandez Ordenana and Mr. Dominguez, including training false plaintiffs.3¢ This Court finds
credible the testimony of Dole’s investigator, Luis Angel Madrigal Guevara, who testified at the OSC
hearing that he talked to a witness with pertinent information who told him “I will gladly give you
information or a verification, but a formal statement, never. My family runs a risk. I’m at risk.”83
Although some of the information known by these witnesses could be corroborated, other information is
denied to this Court and to the public because these frightened witnesses’ information was “completely”
unique. 86

107.  This Court also credits the testimony of investigator Jose Francisco Valadez Valadez that
he interviewed a witness with information concerning the Plaintiffs but who refused to sign a formal
written statement because he fea;ed for his life and the safety of his family after he was visited by
Mr. Dominguez and two other men, who told this witness that they knew he had talked to Dole’s
investigators Valadez and Madrigal and further insinuated that he would be harmed if he cooperated
with the investigation.87 The witnesses who did eventually come forward as John Doe Witnesses only
did so after they were assured that they would be protected by this Court’s Protective Order.8% Even
then, at least one known witness was only willing to provide a declaration and refused to testify in

deposition out of fear 89
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108.  This Court fmdé by clear and convincing evidence that both Mr. Dominguez and
Mr; Hernandez Ordefiana directed people to hurt anybody who came forward with testimony about the
illegal schemes brewing in Nicaragua.

4. Intimidation Of Dole Investigators

109, Luis Angel Madrigal Guevara is a private investigator from San Jose, Costa Rica, who
works for Dole as an investigator in Nicaragua. Mr. Madrigal has a technical degree in criminalistics, a
bachelor’s degree in criminal sciences, and has trained in criminal investigations with the United States
Federal Bureau of Investigation and the United States Department of Justice in association with the
International Criminal Investigative Training Assistance Program. Prior to his work as a private
investigator, Mr. Madrigal was employed as an investigator by the Costa Rican judicial police. For the
past fifteen (15} years, Mr. Madrigal has been employed as a lead investigator with Investigative
Research, Inc., a private investigation firm based in Brownsville, Texas. %0

110.  Jose Francisco Valadez Valadez also is employed as a private investigator by

Investigative Research, Inc., and works as a private investigator on behalf of Dole in Chinandega and

Esteli, Nicaragua. Mr. Valadez has a bachelor’s degree in judicial sciences from University Del Norte

in Mexico and was licensed to practice law in Mexico. He has been employed as an investigator by
Investigative Research, Inc., for approximately five and one-half years during which time he has worked
as a private investigator under Mr. Madrigal’s supervision. Prior fo that work, Mr. Valadez was
employed as a police officer in Mexico %1

I11.  The threats of violence and intimidation initiated by Mr. Dominguez and Mr, Hernandez
Ordefiana against Dole’s investigators and witnesses increased after this Court entered its Protective
Order and the John Doe Witnesses startéd to give formal statements reciting evidence of Plaintiffs’

fraud.? Mr. Madrigal and Mr. Valadez can no longer conduct their investigation safely in Chinandega
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and Esteli #3 In fact, Mr. Madrigal and Mr. Valadez have had to conduct their work at night, sneaking in
and out of these cities under cover of darkness to avoid being seen by Plaintiffs or their agents for fear
that they will be lynched, beaten, killed or placed under false arrest. 94

112, Mr. Dominguez and Mr. Hernandez Ordefiana, and their agents and employees in
Nicaragua, have instructed others to physically harm Mr. Madrigal with the intention of interfering with
the legal collection of evidence, and with the intention that such instructions be carried out, The
evidence shows that a person identified as “Carlota,” a captain for Mr. Dominguez, passed out a flyer,
Exhibit 1691, with Mr. Madrigal’s picture on it to persons gathered in a park so that everyone would
recognize him and be able to follow Mr. Hernandez Ordefiana’s order “to grab him and to . . . beat him
up, to mistreat him %> A second flyer, Defense Exhibit 164, with the same picture of Mr. Madrigal was
distributed from the Dominguez Law Office, providing instructions to call the police.% Other testimony
reveals that at a plaintiff meeting in Esteli, additional threats against Madrigal were made, to which 2
person identified as Arturo Meneses, another Dominguez éaptain, replied, “I leave that in your hands,”%’
Walter Gutierrez also called into a radio show, telling people that if they were contacted by people from |
Dole, they should not give information but rather take down the name of the person looking for them,
the type of vehicle they were in, the vehicle plates, and other characteristics of the person.%® The
apparent purpose of these public speeches was to incite the listeners to violence if they saw Dole's

investigators.”?
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113,  Together these incidents convince this Court that people working with and for
Mr. Dominguez have intentionally sought to incite and encourage violence and intimidation against
Dole mvestigators who are lawfully seeking to gather evidence in Nicaragua.

5, Nicaraguan Criminal Proceedings and Police Action.

114.  Three individuals identifying themselves as Intelligence Officers from the National Police
went to Mr. Madrigal’s hotel in order to intimidate Mr. Madrigal from continuing his investigation. 100
The Court finds this incident to be both troubling and bighly suspicious. The purported Intelligence
Officers did not follow standard procedures, the Deputy Director of Police in Managua had no

knowledge as to why national Police officers were looking for Mr. Madrigal at his hotel, and the

O W ® N ;M A L N

“agents,” if that is who they really were, never returned to place Mr. Madrigal under arrest even afler

11 || Mr. Madrigal and his attorney telephoned the “agents” to inquire as to the reason for their visit, 101

12 115, Mr. Dominguez and Mr. Hernandez Ordefiana , and their agents and employees in

13 || Nicaragua, have also brought faise criminal charges against Mr. Valadez in an attempt to interfere with
14 i the legal collection of evidence. On February 17, 2009, a summons was issued for Mr. Valadez to

15 [{ appear in a Chinandega court based on a criminal slander and insult action filed by Mr, Hernandez

16 || Ordefiana . The basis for the claim was an alleged statement made by Mr. Valadez to a person whom he
17 | allegedly told that Mr. Hernandez Ordefiana was going to have the person sign {raudulent banana worker
18 || forms. 192 This Coust finds that Mr. Hernandez Ordefiana intentionally and wrongfully brought this

19 [ lawsuit to thwart Dole’s fraud investigation. No reasonable person in these circumstances would have
20 || believed that there were reasonable grounds to bring this lawsuit. The primary purpose of this claim is
21 || not to succeed on the merits, but rather to impede Dole’s lawful investigation of Plaintiffs’ claims,

22 116,  On March 9, 2009, Mr. Hernandez Ordefiana, the agents and employees of Messrs.

23 || Dominguez and Hernandez Ordeitana in Nicaragua, and possibly Mr. Dominguez, organized a

Gibson, Dunn &
Crutcher LLP '48 B

[FROPOSED] FINDINGS OF FACT AND CONCLUSIONS OF LAW SUPPORTING ORDER TERMINATING MEJTA AND RIVERA
FOR PLAINTIFFS' AND THEIR COUNSELS' FRAUD ON THE COURT




L ¥ 5 e *2 N & R "N % B N TR

i N O s T e s T s T s T s T T
~ 3 O, kW N 2 O O O® ~N O ;MmO WN =

28

Gibson, Dunn &
Crutcher LLP

demonstration in Chinandega, Nicaragua intended to intimidate Dole, Dole’s investigators, and the
Judge presiding over the trumped up and retaliatory criminal charges brought by Mr. Hernandez
Ordefiana against Mr. Valadez 193 At this demonstration, arranged to coincide with a preliminary
hearing in Mr. Valadez’s case {Mr. Valadez was able to get a continuance), many marchers carried large
placards containing the names of Dole investigators Messrs, Valadez and Madrigal, and pictures of Mr.
Madrigal. Mr. Hernandez Ordefiana also incited the crowd to violence against Mr. Valadez and Mr,
Madrigal, saying, “We are going to fight, we are going to exhaust all the means.”1%4 These charges are
a direct result of Mr. Valadez’s investigation of Plaintiffs’ claims and are in keeping with an earlier
threat of Mr, Hernandez Ordefiana ’s that anyone talking about the banana farm worker cases “will be
sued and tried in the courthouse in Chinandega or wherever. 195 The wrongfully asserted charges and
the demonstration were intended solely to intimidate and impede Dole’s lawful investigation. 106

117, Following the demonstration at the Chinandega courthouse, Mr. Valadez, fearing for his
safety, sent a written statement to the judge assigned to hear the case in Chinandega asking her to
provide additional security.107 He also went to the Mexican Consul in Nicaragua requesting support.
The Mexican Consul took Mr. Valadez’s concerns very seriously, sending an official letter to the
Director of National Police requesting additional protection for Mr. Valadez 108 Tn addition to extra
precautions taken by the Chinandega judge and the police in response to the official request from the
Mexican Consul, Mr. Valadez also took additional precautions of studying the layout of the courthouse
to determine exit strategies and had additional surveillance mingling in the crowd for protection.

(4/23/09 FIr’g Tr. at 82:7-85.8.)
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118.  Defense expert Oriel Soto Cuadia, a Nicaraguan attorney specializing in international law

—

and human rights, and a former Nicaraguan judge, credibly testified that filing complaints against judges
in Nicaragua is commonly used 2sa means of putting pressure on them. 109 Dr. Soto testified credibly
that under the circumstances, the judge assigned to Mr. Valadez’s case could not guarantee his safety
and was likely to be unduly influenced by the complaint against her, the protests at the courthouse, and
the need for extra security.!10 On April 24, 2009, the Judge recused herself from Mr. Valadez’s case,
citing Mr, Hernandez Ordefiana 's complaint against her and the march on the courthouse as creating
public signs of resentment and distrust of her impartiality. 111

119, These troubling events illustrate efforts at local intimidation and an intentional attempt by

C O ® N O ! A W N

—_—

agents of Mr. Dominguez and Mr. Hernandez Ordefiana to use wrongfully the Nicaraguan courts and

—
—_—

other state systems to scare people from testifying or otherwise cooperating with Dole’s fraud

—
[R%]

investigation. This Court finds that Mr. Dominguez and Mr. Hernandez Ordefiana , and their agents and

-
[€V]

employees in Nicaragua, have abused the legal process, as their conduct has been a substantial factor in

-t
N

harm caused to Dole and this Court, and the jailing and criminal warrants were an intentional and

—_
(6]

improper effort to intimidate those who might cooperate with the fraud investigation. (See Coleman v.

—
(8]

Gulf Ins. Group (1986) 41 Cal. 3d 782, 792; CACI No. 1520 [Abuse of Process] (Judicial Council of

—
-]

Cal. 2008).)

—
[64]

6. Bribery A!legatibus Against Dole

—_
o

120.  Mr. Dominguez and Mr. Hernandez Ordefiana and their agents and employees in

M
o

Nicaragua, have suborned perjured declarations falsely alleging that Dole’s investigators and counsel

NN
—_

have offered bribes for false testimony. Mr. Dominguez submitted four such declarations in this case in

support of an ex parte application for an order authorizing preservation of a dying witness’s testimony

MM
(S I N ]

and for a protective order, and also falsely accused Dole’s counsel, Scott Edelman and Andrea Neuman,

M
I

NN
~ ® O
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on the record in open court of attempting to bribe witnesses with offers of $50,000, United States visas,
and a new home and job in the United States.112 Plaintiffs took a deposition of one of the declarants,
John Roe A, in Nicaragua on February 7, 2009. However, the deposition was terminated prior to
completion, and Plaintiffs withdrew both the testimony and the declaration of John Roe A. Plaintiffs did
not pursue depositions of any other “bribery declarants.” Notabiy, in an vnusual deviation from their
standard practice in these cases, Plaintiffs’ co-counsel, Miller, Axline & Sawyer, did not appear on
Plaintiffs’ papers submitting the “bribery declarations” or otherwise making allegations of bribery. 113
121, Inresponse to questions on cross-examination by Plaintiffs’ counsel, each of the John
Doe Witnesses confirmed under oath that they had not received money or anything else of value in
exchange for their testimony. Instead, each explained that he or she was testifying for personal reasons

that had nothing to do with money. 114
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122. Plaintiffs’ allegations of bribery lack any credibility whatsoever. This Court has
reviewed the video of the aborted deposition of John Roe A, and finds that the testimony given by the
witness was inconsistent, incomprehensible, and in no way supported the allegation by Mr. Dominguez
that Mr. Edelman or Ms. Neuman had ever even met or spoken with John Roe A, let alone offered him a
“bribe.” Moreover, based on examination of their passports, of which the Court takes judicial notice,
and on their own testimony before this Court and on an assessment of the credibility of that testimony,
this Court finds that neither Mr. Edelman nor Ms, Neuman was even in Chinandega, Nicaragua at the
time of the alleged meeting in Chinandega at which.the bribe offer was allegedly made.1!> The other

three bribery declarations are equally incredible. They do nothing to contradict or even challenge the

o} [Co e Q (6 ) IR w A% ]

testimony of the John Doe witnesses, all of whom testified under oath that they had not regeived money
11 | or anything else of value in exchange for their testimony. Moreover, the accusation that these witnesses
12 || were offered an alleged $50,000 to $60,000—an amount far exceeding the lifetime earnings of the

13 | average Nicaraguan—strikes the Court as implausible on its face. Particularly in light of other behavior
14 | described in these findings, this Court believes that Mr. Dominguez solicited these declarations in an
15 | attempt to forestall greater discovery into his own activities. These “bribery” declarations were neither
16 | offered nor received into evidence at the OSC hearing,

17 123.  Afier the law firm of Miller, Axline & Sawyer retained its own investigator to examine
18 || Dole’s claims of fraud and Mr. Dominguez’s claims of bribery, Miller, Axline & Sawyer sought to

19 || withdraw from the representation of Plaintiffs in this case.!16 While the Court is not privy to the results

20 | of Miller, Axline & Sawyer’s investigation, Miller, Axline & Sawyer did not endorse or pursue any of
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Mr, Do:ninguez’s allegations of bribery, leading this Court to surmise that Miller, Axline & Sawyer's
investigator did not find any evidence to support those allegations.

124, The evidence of fraud and obstruction of justice by Plaintiffs and their counsel, Mr.
Dominguez and Mr. Hernandez Ordefiana, in these cases and in other DBCP cases in and emanating
from Nicaragua threatens the integrity of this Court and the integrity of any other court in which such
cases are pending or are brought in the future. Because of the interrelationships of the law firms and
plaintiff groups in all DBCP cases in and 'emanating from Nicaragua, the taint of the fraud proven in this
case permeates and discredits all such cases.

7. Findings Regarding Attorney Misconduct

125, Plaintitfs and their counsel, Mr. Dominguez and Mr, Hernandez Ordefiana, have failed to
discharge their discovery obligations in good faith by refusing to produce ten Dominguez Law Office
employees for depositions, by refusing to comply with the Court’s orders to respond to Dole’s written
fraud discovery, and by withholding relevant documents in response to legitimate discovery requests by
Dole,

126.  On October 30, 2008, the parties filed their Joint Submission on Proposed Discovery Plan
in which Dele indicated its intent to seek the depositions of current employees of the Dominguez Law

Office in Chinandega. 117 Over Plaintiffs’ opposition, this Court ruled at a November 19, 2008 hearing

‘that it would consider Dole’s request.to take these depositions on a case-by-case basis. This Court

required Dole to make a prima facie showing that would allow this Court to determine whether each
deposition was necessary and, if so, whether the crime-fraud exception to the attorney-client privilege
was applicable.}'8 The matter was briefed by the Parties, and on January 7, 2009, this Court ruled that
the depositions could proceed as to all ten employees. This Court weighed “the sanctity of the atiorney-
client relationship against the need for discovery and the due process rights of all parties” and,

concluding that the “depositions [are] critical to the preparation of this case,” ordered Plaintiffs to
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produce the employees in question. 119 Dole served deposition notices on Plaintiffs’ counsel for each of
these employees on February 11, 2009.120

127, Plaintiffs have refused to comply with this Court’s order. In response to the deposition
notices, Mr. Hernandez Ordefiana, on behalf of himself and the other employees whose depositions were
noticed, wrote a letter to Dole’s counsel stating that, as citizens of Nicaragua, they would not submit
themselves to the jurisdiction of this Court. 12! Aside from the fact that Mr. Hernandez Ordeﬁana
purposefully availed himself of this Court’s jurisdiction by organizing and actively supporting the filing
and prosecution of Plaintiffs’ lawsuits in this Court, Plaintiffs were already on notice by this Court that
there would be consequences to their failure to produce people in their control. 122 Mr. Dominguez was
until recently Plaintiffs’ counsel of record, and, according to several John Doe Witnesses, the Law
Office in Chinandega belongs to Juan Dominguez, and Mr. Hernandez Ordefiana reports to him, 123
When Plaintiffs purported to terminate Mr. Dominguez as their lawyer, they did so on Mr, Hernandez
Ordefiana’s letterhead. 124 Plaintiffs have also acknowledged in discovery responses that they have
interacted directly with several of these law office employees in this case, either at the Chinandega
office of Juan Dominguez or at Mr, Dominguez’s Los Angeles Law Office. 125 Under these
circumstances, with the close relationship between the Plaintiffs and the law office employees of Mr.
Dominguez and Hernandez Ordefiana, this Court finds that the Plaintiffs are in violation of this Court’s

discovery order to produce these people for depositions.
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128, Plaintiffs in this case, with the assistance and knowledge of their Nicaraguan counsel, Mr.
.Hernandez Ordefiana, and/or their United States counsel, Mr, Dominguez, and/or agents of such counsel,
also have failed to produce documents in respoﬁse to Dole’s document requests. Dole’s initial fraud
discovery—Dole’s Second Set of Requests for Production of Documents and Second Set of Special
Interrogatories—was first served on August 19, 2008, Plaintiffs sought a protective order, but this
Court, subject to minor alterations, ordered Plaintiffs to respond. 126 Plaintiffs’ responses were finally
served on December 30, 2008. This Court ordered Plaintiffs to provide further responses, which the
Plaintiffs purported to do on February 13, 2009.127 But these responses continued to incorporate
overruled objections and failed to provide many types of responsive documents, the existence of which
has been confirmed in the testimony of multiple John Doe Witnesses. 128 This Court overruled
Plaintiffs’ general objections stated in their February 13, 2009, responses. {29 This Court finds that
Plaintiffs’ counsel Dominguez and Hernandez Ordefiana have abused the discovery process. The
Dominguez Law Office has either destroyed documents or failed to produce documents.in its
possession. In either event, Plaintiffs and their former counsel at the Dominguez Law Office have not
made a good-faith effort to comply with this Court’s discovery orders.

129, this Court also finds that, despite Dole’s requests, Plaintiffs have improperly withheld
documents that go directly to Plaintiffs’ alleged work on banana farms—i.e., purported irrigation captain
declarations and work certificates that are relevant and central to Plaintiffs’ claims and Defendants’
defenses, and the production of which was requested by Dole in properly propounded requests for

production of documents. Plaintiffs’ failure to timely produce these documents has irreparably
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prejudiced Defendants’ ability to take depositions, conduct other discovery, and otherwise defend

.

themselves from Plaintiffs’ claims in this case. Plaintiffs’ belated production of a work certificate for
Plaintiff Rafael Hendy Diaz, purportedly signed by his alleged supervisor, is just one example of this
prejudice: Plaintiffs waited more than five months after Mr. Hendy’s deposition to produce this
document, which denied Defendants the opportunity to question .him about the origin of the
document. 130

130.  This Court reiterates its prior findings that certain documents identified on Plaintiffs'

privilege log are reasonably related to Plaintiffs' soliciting and obtaining attorney services through

Messrs. Hernandez Ordefiana and Dominguez with the purpose to commit fraud. This Court finds that

O @9 o ~N & ;o A oW N

no attorney-client privilege exists as to these documents under the crime-fraud exception. 31

11 131, This Court finds that these violations of discovery orders, compounded by the use of

12 i intimidation and the abuse of the legal process, evidence a deliberate attempt by Plaintiffs’ counsel

13 || Dominguez and Hernandez Ordefiana to obstruct the fraud iﬁvestigation and discovery. This Court

14 |l makes no findings at this time whether Plaintiffs' United States co-counsel, Miller, Axline & Sawyer,

15 || allowed this matter to continue after they either actually knew or reasonably should have known of the

16 || fraud being committed on this Court. However, this Court believes that beginning in December 2008 at

17 | the latest, the office of Miller, Axline & Sawyer did everything possible to assist the Court and opposing

18 | counsel in dealing with the situation and to ensure that no further fraud was perpetrated on this Court,
19 | This Court discharged the portion of the OSC regarding Miller, Axline & Sawyer after ﬁnding that the

- 20 | Court had “no grounds to sanction the Miller, Axline & Sawyer firm or any of its specific members or to

21 |l hold them in contempt given the state of knowledge that I have now.” (May 8, 2009, Hearing

22 { Transcript, p. 16:6-10.)
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